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Tavi meore
arasrulwlovanTa marTlmsajulebis 

zogadi principebi

saqarTvelos kanoni „arasrulwlovanTa marTlmsajulebis kodeq-
si~ (SemdgomSi amk) meore TavSi gamoyofs arasrulwlovanTa marTlm-
sajulebis zogad principebs. kerZod, arasrulwlovnis saukeTeso 
interesis prioritetuloba (muxli 4), diskriminaciis akrZalva (mux-
li 5), arasrulwlovanis harmoniuli ganviTarebis ufleba (muxli 6), 
Tanazomiereba (muxli 7), yvelaze msubuqi saSualebisa da alternati-
uli zomis prioritetuloba (muxli 8), patimroba, rogorc ukiduresi 
RonisZieba (muxli 9), arasrulwlovanTa marTlmsajulebis procesSi 
arasrulwlovnis monawileoba (muxli 10), arasrulwlovanTa marTlm-
sajulebis procesis gaWianurebis dauSvebloba (muxli 11), arasrulw-
lovanis nasamarTloba (muxli 12), arasrulwlovanis piradi cxovrebis 
daculoba (muxli 13), arasrulwlovanisadmi individualuri midgoma 
(muxli 14) da arasrulwlovanis saproceso uflebebi (muxli 15).

mocemuli principebi kargad gamoxatavs arasrulwlovanis mar-
Tlmsajulebis ZiriTad ideas da midgomebs. zogierTi maTgani kon-
stituciuri rangis principebia da daculia saqarTvelos konstitu-
ciis mier. ganvixiloT, mocemuli principebi cal-calke.

1. arasrulwlovnis saukeTeso interesis prioritetuloba

amk-s meoTxe muxlis Tanaxmad, arasrulwlovanTa marTlmsa-
julebis procesSi, upirveles yovlisa, gaiTvaliswineba arasrulw-
lovnis saukeTeso interesebi.

arasrulwlovanis saukeTeso interesi aris amk-s pirveli prin-
cipi da Sesabamisad, sxva yvela principze da sakiTxze maRlamdgomi da 
ganmsazRvreli. kanonis ganmartebiT baraTSi arasrulwlovanis sauke-
Teso interesi ganimarteba, rogorc „arasrulwlovnis usafrTxoe-
bis, keTildReobis, janmrTelobis dacvis, ganaTlebis, ganviTarebis,  
resocializacia-reabilitaciisa da sxva interesebi, romelTa gansaz-
Rvra unda moxdes saerTaSoriso standartebisa da arasrulwlov-
nis individualuri maxasiaTeblebis Sesabamisad, agreTve misi azris 
gaTvaliswinebiT~.256

arasrulwlovanis saukeTeso interesis an bavSvis WeSmariti in-
teresis cneba or sakiTxs aerTianebs: kontrols da gamosavlis Zie-
bas. kontrolis kriteriumi gulisxmobs bavSvis uflebebisa da masTan 
mimarTebiT arsebuli valdebulebebis jerovnad ganxorcielebis uz-

256  ix. ganmartebiTi baraTi saqarTvelos kanonis arasrulwlovanTa marTlmsa-
julebis kodeqsis proeqtze.
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runvelyofas. xolo gamosavlis Ziebis kriteriumi _ gadawyvetilebis 
miRebis dros yvela SesaZlo gamosavali iqnes moZiebuli da Sefase-
buli yvela konkretul SemTxvevaSi, rac bavSvis konkretul interess 
ganekuTvneba.257 

bavSvTa uflebebis konvenciis mesame muxlis Tanaxmad, saxelmwifo 
Tu kerZo dawesebulebebi uzrunvelyofen bavSvis WeSmariti intere-
sis dacvas.

sainteresoa, ramdenad aris gaTvaliswinebuli arasrulwlovanis 
saukeTeso interesi amk-s calkeul muxlebSi. 

•	 amk-s 35-e muxli exeba arasrulwlovnis sisxlissamarTlebrivi 
pasuxismgeblobisagan gaTavisuflebas xandazmulobis vadis gasvlis 
gamo, xolo amave kodeqsis 36-e muxli _ arasrulwlovnis sasjelis 
moxdisagan gaTavisuflebas gamamtyunebeli ganaCenis xandazmulobis 
gamo. 

orive muxlSi CamoTvlilia is konkretuli winapirobebi, romelTa 
arsebobis SemTxvevaSi xandazmulobis gamo SeiZleba arasrulwlovani 
gaTavisufldes sisxlissamarTlebrivi pasuxismgeblobisagan an 
sasjelis moxdisagan. aRniSnul CamonaTvalSi ar figurirebs sakiTxi, 
Tu Seicvleba garemoeba da saxelmwifos aRar uRirs arasrulwlovanis 
sisxlissamarTlebrivi pasuxismgebloba an sasjelis moxda imis miuxe-
davad, rom xandazmulobis vada jer srulad ar amowurula. magali-
Tad, 15 wlis a.-m Caidina naklebad mZime danaSauli, romlisTvisac 
sisxlissamarTlebrivi pasuxismgeblobisagan gaTavisufleba SesaZle-
belia Tu gasulia xandazmulobis sam wliani vada (amk-s 35-e muxlis b) 
qvepunqti). 17 wlis asakSi, xandazmulobis vadis gasvlamde, a. daojax-
da, daiwyo muSaoba da danaSaulebrivi qmedeba aRar Caudenia. moce-
muli 35-e muxlis redaqcia ar iZleva arasrulwlovani a.-s sisxlis-
samarTlebrivi pasuxismgeblobisagan gaTavisuflebis saSualebas da 
prokurori valdebulia daiwyos sisxlissamarTlebrivi devna. Tumca 
mas SeuZlia gamoiyenos sssk me-16 muxliT gaTvaliswinebuli diskre-
ciuli uflebamosilebis zogadi principi258 da uari Tqvas devnis daw-
yebaze. mocemuli magaliTidan kargad Cans, rom am muxlebSi gaTval-
iswinebulia da miTiTebulia konkretuli xandazmulobis vadebi da 
ar aris arasrulwlovanis saukeTeso interesi. prokuroris mier dis-
kreciuli uflebamosilebis zogadi principis gamoyenebam SesaZlebe-
lia ver uzrunvelyos zemoTmoyvanil magaliTSi a.-s sisxlissamarT-
lebrivi pasuxismgeblobisagan gaTavisufleba. saWiroa, konkretulad 
iyos Canaweri amk-Si, rac Tavad prokurors miscems arasrulwlovanis 
saukeTeso interesis gaTvaliswinebiT gadawyvetilebis miRebis saSu-
alebas.

sasurvelia amk-s 35-e muxls daematos Semdegi Sinaarsis e) qve-
punqti: xandazmulobis vadis gasvlamde SesaZlebelia sisxlissamar-

257  SahoviCi, n.v./doeki, i.e./cermateni, J., 2012. gv. 111,112.
258  ix. TumaniSvili, g., 2014. gv. 70. 
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Tlebrivi pasuxismgeblobisagan gaTavisufleba Tu amas moiTxovs 
arasrulwlovanis saukeTeso interesi, xolo 36-e muxls daematos 
Semdegi Sinaarsis e) qvepunqti: xandazmulobis vadis gasvlamde Ses-
aZlebelia gamamtyumnebeli ganaCenis moxdisagan gaTavisufleba Tu 
amas moiTxovs arasrulwlovanis saukeTeso interesi;

•	 amk-s 50-e muxlis pirveli nawilis a) qvepunqtis Tanaxmad, „meur-
veobisa da mzrunvelobis organo gamomZieblis, prokuroris, mosamar-
Tlis mimarTvis safuZvelze [arasrulwlovnis] saproceso warmomad-
genlad asaxelebs Tavisi TanamSromlis kandidaturas. gamomZiebeli, 
prokurori, mosamarTle saproceso warmomadgenlad niSnavs meurveo-
bisa da mzrunvelobis organos mier warmodgenil kandidats an sxva 
sando pirs, Tu: a) procesSi kanonieri warmomadgenlis monawileoba 
arasrulwlovnis samarTaldamcav organoSi miyvanidan 1 saaTis ganma-
vlobaSi SeuZlebelia~. 

arasrulwlovanTa marTlmsajulebaSi didi yuradReba eTmo-
ba kanonieri warmomadgenlis instituts. amk-s mesame muxlis me-11 
nawilis mixedviT, kanonieri warmomadgeneli aris arasrulwlovanis 
axlo naTesavi, mxardamWeri, meurve an mzrunveli. kanonieri warmo-
madgenlis Secvla saproceso warmomadgenlis institutiT aris mxo
lod saproceso miznebidan da ara arasrulwlovanis saukeTeso in-
teresidan gamomdinare. 

arasrulwlovanis dakavebisTanave prokurori, gamomZiebeli an 
arasrulwlovanis damkavebeli piri atyobinebs arasrulwlovanis mSo-
bels, axlo naTesavs an arasrulwlovanis mier miTiTebul pirs (amk-s 
49-e muxli). kanonmdebelma am konkretuli muxlis CanaweriT uzrun-
velyo, rom dakavebul arasrulwlovans hyavdes gverdSi mdgomi, misi 
ndobiT aRWurvili piri, raTa man ar ganicados fsiqologiuri, emo-
ciuri Soki. mxolod iseT adamians SueZlia am funqciis tareba, vinc 
kargad icnobs mozards. 

bavSvTa uflebaTa konvenciis me-40 muxlis (b) punqtis (III) qvepun-
qti pirdapir miuTiTebs mSoblis/meurvis daswrebaze, Tu es bavSvis 
interess ar ewinaaRmdegeba. bavSvTa uflebaTa komitetis azriT mSob-
lis/meurvis daswrebas aqvs ori mniSvneloba: 1) uzrunvelyon moma-
valSi bavSvis qceva [icodnen yvelaferi sakuTari Svilis Sesaxeb] da 
2) emociuri da fsiqologiuri mxardaWera aRmouCinon bavSvs.259

germanuli iuridiuli literatura (amk-s 50-e muxlis pirveli 
nawilis a) qvepunqtisagan gansxvavebiT) mSoblis an kanonieri war-
momadgenlis procesSi dauswreblobis sakiTxs, rogorc gamonaklis 
SemTxvevas ise ganixilavs.260 germanuli arasrulwlovanTa sisxlis 
samarTlis kanonis 67-e muxlis pirveli nawilis (JGG §67 Abs.1) mixed-
viT, mSobels an kanonier warmomadgenels aqvs procesSi monawileo-
bis ufleba. kanonTan konfliqtSi myofi mozardis dakiTxvamde poli-

259  hamiltoni, q., 2011. gv. 87, 88.
260  Diemer, H./Schatz, H, A. /Sonnen, B-R., 2011. S. 528.
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ciis mier miewodeba mas informacia, imis Sesaxeb Seatyobina Tu ara 
man misi adgilsamyofelis Sesaxeb aRmzrdelebs (mSoblebs, kanonier 
warmomadgenls).261

mSobels Svilis aRmzrdelobiT sakiTxebSi upiratesoba gaaC-
nia sxva nebismier saxelmwifo Tu sazogadoebriv struqturasTan.262  
swored Svilis samomavlo aRzrdisaTvis aris aucilebeli, rom mSo-
belma yvelaferi icodes misi Svilis Sesaxeb. Sesabamisad, mSobeli da 
ara sxva piri unda daeswros Svilis dakiTxvas. aRniSnuli sakmarisi 
safuZveli unda iyos, rom gamoZiebis mwarmoebelma organom yvela 
Rone ixmaros, rom swored mozardis mSobeli iqnes saproceso moq-
medebebSi CarTuli da ara sxva (mozardisTvis ucxo, misi ndobis ar-
mqone) piri. 

amk-s 50-e muxlis pirveli nawilis a) qvepunqtis Canaweri aSkarad 
ewinaaRmdegeba arasrulwlovanis saukeTeso interesis zogad debule-
bas. am normis mixedviT, mSobeli romelic Tbilisis gldanis dasaxle-
baSi cxovrobs da sagamoZiebo organo sTxovs arasrulwlovani Svilis 
dakiTxvaze daswrebas varkeTilis teritoriaze, igi verafriT ver Se-
Zlebs erT saaTSi iq gamocxadebas da avtomaturad SeuZlia sagamoZie-
bo organos arasrulwlovanis saproceso warmomadgenlad meurveo-
bisa da mzrunvelobis organos TanamSromels dauZaxos dakiTxvaze, 
imis miuxedavad icnobs Tu ara igi (meurveobisa da mzrunvelobis 
organos TanamSromeli) mozards. situacia ufro rTuladaa, Tu aras-
rulwlovani raionidanaa da TbilisSi Caidens danaSauls. aseT SemTx-
vevaSic SeuZlebelia mSoblis erT saaTSi TbilisSi Camosvla. imisaT-
vis, rom arasrulwlovanis WeSmariti interesi ar dairRves saWiroa 
mSobels mieces gonivruli vada kanonTan konfliqtSi myofi Svilis 
dakiTxvas daeswros.

•	 arasrulwlovanis saukeTeso interesi SesaZlebelia darRveul 
iqnes SejibrebiTobis principis dros. dRes arsebuli sisxlis samar-
Tlis procesi iTvaliswinebs mxareTa SejibrebiTobis princips, sa-
dac mosamarTle SezRudulia mxareebTan SeTanxmebis gareSi dasvas 
kiTxvebi, moipovos mtkicebulebebi  (sisxlis samarTlis saproceso 
kodeqsis 25-e muxlis meore nawili, 228 muxlis meore nawili). 

„WeSmaritebis (simarTlis) dadgenisaken swrafva aris sisxlis 
samarTlis procesis aucilebeli komponenti~.263

SejibrebiTobis principi gulisxmobs mxareebis mier mtkicebule-
bebis damoukideblad mopovebas, mowmeTa moZiebas, xolo sasamarTlos 
mxridan (mas ekrZaleba sakuTari iniciativiT mtkicebulebebis mopove-
ba) mxareebis mier warmodgenili mtkicebulebebiT gadawyvetilebis 
miRebas.264 

261  Laubenthal, K./Baier, H./Nestler, N., 2015. S. 106.
262  germaniis federaluri sakonstitucio sasamarTlos gadawyvetileba (BVerf-
GE) 59, S. 363; Gröpl, Ch./Windthorst, K./von Coelln, Ch., 2013. S. 145.
263  turava, m., 2014. gv. 95.
264  TumaniSvili, g., 2014. gv. 74.
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samwuxarod, sisxlis samarTlis saproceso kodeqsis 25-e muxlis 
meore nawilis, 228-e muxlis meore nawilis Canawerebi gagebulia si-
tyva- sityviT da mosamarTleebs marTlac uWirT kiTxvis dasma, an 
cdiloben damazustebeli kiTxvis dasmis dros daadginon saqmeze 
obieqturi WeSmariteba.

kanonTan konfliqtSi myofi arasrulwlovanis WeSmariti intere-
sis gaTvaliswinebis mizniT aucilebelia mosamarTles, romelic 
pasuxismgebelia ganaCeni daafuZnos „erTmaneTTan SeTanxmebul sak-
maris mtkicebulebaTa erTobliobas`,265 mieces ufleba mxareebis Se-
Tanxmebis gareSe dasvas kiTxvebi amk me-8-e muxlis pirveli nawilis 
safuZvelze, gamoarkvios Cadenili qmedebis gamomwvevi mizezebi, raTa 
sasjelis saxis  da zomis gansazRvris dros ixelmZRvanelos kanonTan 
konfliqtSi myofi arasrulwlovanis WeSmariti interesidan, aras-
rulwlovans miusajos sasjelis is saxe da is zoma, romelic indi-
vidualurad mis aRzrdas, resocializacias gamoiwvevs.

SesaZlebelia aseve, arasrulwlovanTa marTlmsajulebis kodeqs-
Si pirdapir Caiweros, rom kanonTan konfliqtSi myofi arasrulw-
lovanis WeSmarit interess upiratesi Zala aqvs SejibrebiTobis prin-
cipze.

•	 kanonTan konfliqtSi myofi arasrulwlovanis WeSmariti in-
teresi SeuTavsebelia arasrulwlovanTa marTlmsajulebis ganxor-
cielebis dros saproceso SeTanxmebis institutTan. 

saproceso SeTanxmebis gaumWvirvale qarTuli modeli ver uz-
runvelyofs braldebulisaTvis sargeblis motanas, sajaro intere-
sis dakmayofilebis gziT.266 saproceso SeTanxmebis dRes arsebuli 
modeli (ssk 55-e muxli) kargi saSualebaa, „noyieri niadagia~ imisT-
vis, rom braldebulze samarTaldamcavi organoebis mxridan ganx-
orcieldes zewola.267 Tavisuflebis aRkveTis maqsimumsa da minimums 
Soris arsebuli didi zRvari da prokuroris uflebamosileba Tavad 
SesTavazos sasjelis nebismieri zoma braldebuls, aZlevs mas imis 
SesaZleblobas, imoqmedos braldebulze da miiRos misgan aRiarebiTi 
Cveneba, iTanamSromlos masTan.268 saproceso SeTanxmebis dros mxare-
Ta Tanasworobaze an braldebulis saproceso SeTanxmebaSi Tavisuf-
ali nebis gamovlinebaze SeuZlebelia saubari, roca prokurors aqvs 
uflebamosileba braldebuls saproceso SeTanxmeba gauformos erTi 
an aTi wliT Tavisuflebis aRkveTaze.

saproceso SeTanxmebis institutiT xdeba arasrulwlovanTan/
kanonier warmomadgenelTan sasjelze „vaWrobis~ mcdeloba, rac ewi-
naaRmdegba kanonTan konfliqtSi myofi arasrulwlovanis interess, 
mis aRzrdas. saproceso SeTanxmebis dros mozardTan saubari ima-

265  turava, m., 2014. gv. 94.
266  gvenetaZe, n., 2013. gv. 236. 
267  laliaSvili, T., 2013. gv. 286.
268  iqve.
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ze ki ar midis ra surs mas, aramed ra unda gaakeTos man, rom mas 
saproceso garigeba gauformdes. Sesabamisad, es ar SeiZleba iyos 
arasrulwlovanis interesSi da saproceso SeTanxmebis instituti ar 
unda iqnes gamoyenebuli arasrulwlovanTa marTlmsajulebis ganx-
orcielebis dros. argumenti imis Taobaze, rom saproceso SeTanx-
meba swraf marTlmsajulebas uzrunvelyofs ar aris misaRebi, radgan 
swrafi marTlmsajulebis pirobebSic ki mozardis WeSmariti interesi 
unda iqnes gaTvaliswinebuli. saproceso SeTanxmebis nacvlad far-
Tod unda iqnes gamoyenebuli swrafi da efeqturi aRdgeniTi mar-
Tlmsajulebis sxva institutebi: ganrideba, ganrideba da mediacia an 
amk-iT gaTvaliswinebuli alternatiuli sasjelebi. 

2. diskriminaciis akrZalva

amk-s mexuTe muxlis mixedviT, „akrZalulia arasrulwlovnis, 
agreTve misi kanonieri warmomadgenlis pirdapiri da iribi diskrimi-
nacia „diskriminaciis yvela formis aRmofxvris Sesaxeb~ saqarTvelos 
kanonis pirveli muxliT gaTvaliswinebuli niSniT/niSnebiT~.

diskriminaciisagan dacva saqarTvelos konstituciis me-14 mux-
liT garantirebuli uflebaa. am muxliT daculia adamianTa iuridi-
uli Tanasworuflebianoba rasobrivi, eTnikuri, religiuri an sxva 
kuTvnilebisgan.269 rasobriv da eTnikuri niSniT diskriminacia abso-
luturi uflebaa da am niSniT Tanasworobis darRveva yvela SemTx-
vevaSi diskriminaciad ganixileba, xolo zogierTi niSani absolutur-
Tan miaxlovebulia. am niSnebiT gansxvavebul mopyrobas saxelmwifos 
mxridan „Zalzed wonadi argumentebi esaWiroeba~.270

3. arasrulwlovnis harmoniuli ganviTarebis ufleba

amk-s meeqvse muxlis Tanaxmad, „arasrulwlovanTa marTlmsa-
julebis procesSi arasrulwlovans aqvs fizikuri, gonebrivi, su-
lieri, zneobrivi da socialuri ganviTarebis ufleba~. harmoniuli 
ganviTarebis es ufleba aris bavSvTa uflebaTa konvenciis me-6 mux-
lis meore nawilis (bavSvis sicocxlis SenarCunebisa da jansaRi gan-
viTarebis ufleba) farTo mniSvnelobiT gamoyeneba.271 am konkretuli 
CanaweriT saxelmwifo valdebulebas iRebs marTlmsajulebis ganxor-
cielebis yvela etapze araTu Seaferxos, aramed uzrunvelyos aras-
rulwlovanis ganviTareba. 

arasrulwlovanis harmoniuli ganviTarebis ufleba unda ganvix-

269  saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqalaqeo-
ba. adamianis ZiriTadi uflebani da Tavisuflebani. 2013. gv. 61. (muxli 14, go-
ciriZe, e.)
270  iqve.
271  SahoviCi, n.v./doeki, i.e./cermateni, J., 2012. gv. 119.
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iloT saqarTvelos konstituciis me-16 muxlis farglebSi. swored 
Tavisufali ganviTarebis ufleba aris mniSvnelovani bavSvebisa da 
mozardebisaTvis,272 raTa TavianTi wvlili Seitanon da isargeblon 
ekonomikuri, politikuri da kulturuli ganviTarebiT, resursiT, 
romelSic adamianis uflebebi da Tavisuflebebi realizdeba.273

saqarTvelos konstituciis 39-e muxliT dacul uflebebs Soris 
aseve moiazreba socialuri saxelmwifos principiT gamtkicebuli sax-
elmwifos valdebuleba arasrulwlovanis harmoniuli ganviTarebis 
uflebaSi xelis Sewyobis Sesaxeb. kerZod, saxelmwifo valdebulia 
socialuri saxelmwifos principidan gamomdinare im kanonTan kon-
fliqtSi myof mozardebs Seuqmnas pirobebi, romelic fizikuri da 
fsiqikuri mdgomareobis gamo ver monawileoben qveynis cxovrebaSi.274

4. Tanazomiereba

amk-s meSvide muxlis Tanaxmad, „kanonTan konfliqtSi myofi aras-
rulwlovnis mimarT gamoyenebuli zoma Cadenili qmedebis Tanazom-
ieri unda iyos da mis pirovnebas, asaks, saganmanaTleblo, socialur 
da sxva saWiroebebs unda Seesabamebodes~.

arasrulwlovnis mimarT nebismieri sanqciis, gansakuTrebiT ki 
patimrobis da Tavisuflebis aRkveTis Sefardebisas gaTvaliswinebul 
unda iqnes e. w. Tanazomierebis konstituciuri principi. saqarTvelos 
sakonstitucio sasamarTlos ganmartebiT, Tanazomierebis principi 
`pirdapir ukavSirdeba samarTlebrivi saxelmwifos princips. swored 
Tanazomierebis principi adgens materialur masStabebs kanonmdeb-
lisaTvis ZiriTadi uflebebis SezRudvisas. Tu norma am principebs 
ar Seesabameba, is dauSvebs TviTnebobis SesaZleblobas. adamianis Ta-
visuflebis sferoSi saxelmwifos TviTneboba ki avtomaturad niS-
navs adamianis Rirsebis, rogorc konstituciuri wesrigis umaRlesi 
principis, samarTlebrivi saxelmwifosa da sxva konstituciuri prin-
cipebis darRvevas da adamianis Tavisuflebis ZiriTadi uflebis ara-
konstituciur xelyofas~.275 

arasrulwlovnisaTvis patimrobis an Tavisuflebis aRkveTis 
Sefardebisas Tanazomierebis principis gaTvaliswineba gulisxmobs: 
1) legitimuri miznis miRwevas; 2) gamosadegobas; 3) aucileblobas; 

272  saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqalaqeo-
ba. adamianis ZiriTadi uflebani da Tavisuflebani. 2013. gv. 91. (muxli 16, go-
ciriZe, e.)
273  iqve.
274  saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqa-
laqeoba. adamianis ZiriTadi uflebani da Tavisuflebani. 2013. gv. 483-484. 
(muxli 39, izoria, l.).
vrclad ix.: SalikaSvili, m./miqanaZe, g./xasia, m., 2014. gv. 29-33.
275  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 6 aprilis #2/1/415 
gadawyvetileba.
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4) proporciulobas.276 ganvixiloT TiToeuli maTgani cal-calke:
•	 legitimuri miznis miRweva arasrulwlovanTa mimarT patim-

robis/Tavisuflebis aRkveTis daniSvnis dros gulisxmobs sanq-
ciis/sasjelis konkretul vadas, romelmac unda uzrunvelyos 
sasjelis miznebi, kerZod, axali danaSaulis Tavidan acileba 
da resocializacia. Sesabamisad, mosamarTlis mier SerCeu-
li unda iyos aRkveTi RonisZiebis/sasjelis iseTi forma da 
zoma, romelic arasrulwlovnis resocializacias uzrunve-
lyofs. sasjelis zoma orientirebuli unda iyos aRzrdis miR-
wevaze.277 kriminologiur literaturaSi davaa imaze, arasrul-
wlovnisaTvis misjili moklevadiani (eqvsi Tvidan erT wlamde) 
Tu grZelvadiani (erTi wlidan sam wlamde) sasjeli aris Tu 
ara resocializaciis momtani. kriminologiaSi davas ar iwvevs 
is garemoeba, rom oTxi an xuTi wliT Tavisuflebis aRkveTa 
xels uwyobs ara piris resocializacias, aramed frustraciasa 
da socializaciis dakargvas.278 

•	 SerCeuli saSualeba legitimuri miznis misaRwevad unda iyos 
gamosadegi. saSualeba, romelic miznis miRwevas arTulebs, 
dauSvebeli da Sesabamisad, arakonstituciuria.279 mosamarTle/
prokurori valdebulia, SearCios iseTi formis da zomis sanq-
cia, rom man legitimuri miznis (resocializacia-reabilitacia 
da axali danaSaulis Tavidan acileba) miRweva uzrunvelyos.280

•	 arasrulwlovnisaTvis konkretuli sanqciis forma da zoma 
unda iyos aucilebeli dasaxuli miznis misaRwevad. aucilebe-
lia sasjelis iseTi forma da zoma, romelic uzrunvelyofs 
sasjelis miznis miRwevas. Tu Tavisuflebis aRkveTis mcire 
zomas SeuZlia sasjelis miznis miRweva da miuxedavad amisa, 
gamoyenebul iqneba maRali zomis Tavisuflebis aRkveTa, es 
iqneba msjavrdebulis interesebSi arasavaldebulo Careva.281 
aRniSnuli sakiTxi gamtkicebulia samarTliani saxelmwifos 
konstituciuri principiT, amitom mosamarTle valdebulia 
Tavisuflebis aRkveTis mcire zoma SearCios, Tu igi sasjelis 
miznebs uzrunvelyofs.282 Tu sxva ufro msubuq formas Seu-
Zlia uzrunvelyos mozardis qceva, mosamarTle valdebulia 

276  saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqa-
laqeoba. adamianis ZiriTadi uflebani da Tavisuflebani. 2013. gv. 24. (muxli 7, 
izoria, l.).
277  Ostendorf, H., 2009. S. 150.
278  Ostendorf, H., 2009. S. 152; Peters, K., 1960. S. 193; Mollenhauer, W., 1961, S. 162.
279  saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqala-
qeoba. adamianis ZiriTadi uflebani da Tavisuflebani. 2013. gv. 25. (muxli 7, 
izoria, l.).
280  Laubenthal, K., Baier, H., Nestler, N., 2015. S. 186.
281  Ostendorf, H., 2009. S. 152
282  iqve.
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swored es forma gamoiyenos.
•	 dabolos, aucilebelia moxdes imis ganxilva, aris Tu ara sanq-

cia/patimroba/Tavisuflebis aRkveTis zoma legitimuri miznis 
proporciuli. proporciuloba gansazRvravs damokidebule-
bas mizansa da saSualebas Soris, anu xdeba maTi Sepirispireba. 
„SezRuduli sikeTisa da SezRudvis miznis Sefasebisas, gad-
amwyvetia maTi Sepirispireba, ramac unda cxadyos, rom erTi 
sikeTe ar iqneba  araproporciulad, calmxrivad Sefasebuli 
meore sikeTis xarjze~.283 „mjelobis sagania _ ramdenad ad-
ekvaturi da proporciulia uflebaSi Carevis konkretuli 
forma im legitimuri miznebisa, romelTa misaRwevadac is iqna 
SerCeuli~.284 aRniSnuli gulisxmobs, rom arasrulwlovnisaT-
vis sanqcia/Tavisuflebis aRkveTis zoma mis mier Cadenili da-
naSaulis proporciuli unda iyos da uzrunvelyos rogorc 
ganmeorebiT danaSaulis Cadenis SeuZlebloba, aseve mozardis 
resocializacia.285 imisaTvis, rom moxdes mocemuli meoTxe 
komponentis kriteriumis srulad dakmayofileba mosamarTle 
valdebulia daadginos: damnaSavis pirovneba (socialuri, ojax-
uri urTierTobebi) da danaSaulis Cadenis motivi; msxverplTan 
misi damokidebuleba rogorc danaSaulis Cadenis momentSi, ise 
danaSaulis Semdeg; damnaSavis ganviTarebisaTvis sasjelis sa-
varaudo  fizikuri da fsiqologiuri Sedegebi da sxva.286

Tanazomierebis principis gamoyenebis dros Tavisuflebis aRkve-
Ta SerCeuli unda iyos rogorc ukiduresi forma (Ultima Ratio),287 da 
misi Sefardebisas sasjelis zoma ise unda iyos SerCeuli arasrulw-
lovnisTvis, rom is iyos ara dasjis, aramed aRmzrdelobiTi xasiaTis. 
sasjelis saxiT Tavisuflebis aRkveTas aRmzrdelobiTi xasiaTi unda 
hqondes. arasrulwlovnisaTvis misjilma araproporciulma sasjel-
ma SeiZleba gamoiwvios misi pativisa da Rirsebis Selaxva. saqarT-
velos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris #2/2-389 
gadawyvetileba Semdegnairad ganmartavs pativisa da Rirsebis Semlax-
av mopyrobas: `mopyroba msxverplSi aRZravs SiSis, tkivilisa da aras-
rulfasovnebis gancdas; es gancda amcirebs da akninebs msxverpls; 
gancda texs msxverplis fizikur an moralur mdgomareobas; mopyrob-
is mizania msxverplis damcireba; mopyrobis xarisxi aRwevs simkacris 
minimalur dones mainc. damamcirebeli mopyrobis faqti unda dadg-
indes obieqtur garemoebebze dayrdnobiT da ara savaraudo msxver-

283  saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqala-
qeoba. adamianis ZiriTadi uflebani da Tavisuflebani. 2013. gv. 25. (muxli 7, 
izoria, l.).
284  eremeZe, q., 2013. gv. 122.
285  Ostendorf, H., 2009. S. 153.
286  iqve.
287  Laubenthal, K., Baier, H., Nestler, N., 2015. S. 186.
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plis subieqturi SegrZnebebisa da gancdebis analizis safuZvelze. ... 
pativisa da Rirsebis xelmyofi kanoni unda Seicavdes normebs, rom-
lebic iqneboda imdenad mkacri, amoraluri da usamarTlo, rom isi-
ni obieqturi TvalsazrisiT moaxdendnen: pirovnebis mier sakuTari 
moraluri Tvisebebis Sefasebis (Rirsebis) an sazogadoebis mxridan 
pirovnebis mimarT SefasebiTi damokidebulebis (pativis) dakninebas~.

germanul literaturaSi gamoTqmulia mosazreba, rom sazoga-
doebisaTvis sasargeblo Sromis daniSvna 300 saaTis odenobiT ewi-
naaRmdegeba konstituciiT aRiarebul Tanafardobis princips,288 vi-
naidan is ar aris gamosadegi, radgan SeuZlebelia mozards, romelic 
skolaSi an profesiul saswavlebelSi dadis da sazogadoebisaTvis 
sasargeblo Sromis aRsruleba evaleba Tavisufal dros, daevalos 
kidev damatebiT 300 saaTi sazogadoebrivad sasargeblo Sroma. 

5. yvelaze msubuqi saSualebisa da alternatiuli zomis
prioritetuloba

amk-s merve muxlis mixedviT, „1. arasrulwlovanTa marTlmsa-
julebis procesSi upiratesoba saqarTvelos sisxlis samarTlis 
kodeqsis, saqarTvelos sisxlis samarTlis saproceso kodeqsis, saqa-
rTvelos administraciul samarTaldarRvevaTa kodeqsis, patimrobis 
kodeqsisa da am kodeqsis miznebis miRwevis yvelaze msubuq saSuale-
bas eniWeba.

2. arasrulwlovnis mimarT, pirvel rigSi, ganixileba ganridebis 
an aRdgeniTi marTlmsajulebis RonisZiebis gamoyenebis SesaZleblo-
ba da fasdeba, sisxlissamarTlebrivi pasuxismgeblobis dakisrebasa 
da sasjelis gamoyenebaze ukeT uzrunvelyofs Tu ara ganrideba an 
RonisZieba arasrulwlovnis resocializacia-reabilitacias da axali 
danaSaulis Tavidan acilebas.

3. nebismieri zoma, romelic arasrulwlovnis mimarT saqmis sa-
samarTloSi ganxilvis nacvlad gamoiyeneba, arasrulwlovnis ufle-
bebisa da samarTlebrivi garantiebis dacvas unda emsaxurebodes~.

zemoT ganxiluli principebisagan gansxvavebiT es ar aris kon-
stituciur samarTlebrivi principi. es aris ufro marTlmsajulebis 
mizani arasrulwlovanis mimarT gamoyenebul iqnes yvelaze msubuqi 
saSualeba da alternatiuli zomebi iyos prioritetuli. 

amk gvTavazobs msubuqi saSualebisa da alternatiuli zomebis 
erTgvar gradacias: ganrideba da ganrideba-mediacia da arasrulw-
lovanTa sasjelebi. 

arasrulwlovanTa sasjelebs gaaCnia Semdegi gradacia: jarima, 
Sinapatimroba, saqmianobis uflebis CamorTmeva, sazogadoebisaTvis 

288  Ostendorf, H., 2013. S. 142.
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sasargeblo Sroma, Tavisuflebis SezRudva, vadiani Tavisuflebis 
aRkveTa.

6. patimroba, rogorc ukiduresi RonisZieba

amk-s mecxre muxlis mixedviT, „1. dauSvebelia arasrulwlovnisT-
vis Tavisuflebis SezRudva, Tu kanoniT gansazRvruli miznis miRweva 
ufro msubuqi zomis gamoyenebiT aris SesaZlebeli. 2. arasrulwlov-
nis dakaveba da dapatimreba, misTvis Tavisuflebis SezRudva da Tavi-
suflebis aRkveTa dasaSvebia mxolod rogorc ukiduresi RonisZieba, 
romelic SeZlebisdagvarad mokle vadiT da regularuli gadasinjvis 
pirobiT unda iqnes gamoyenebuli~.

bavSvTa uflebaTa konvenciis 37-e muxlis (b) punqti iTvaliswinebs, 
rom Tavisuflebis aRkveTa SeiZleba mxolod ukiduresi zomis saxiT 
da isic drois rac SeiZleba mokle vadiT. 

saerTaSoriso samarTalSi arainstituciur midgomebs, insti-
tuciur midgomebTan SedarebiT upiretesoba eniWeba, rac gulisx-
mobs, rom bavSvebisTvis Tavisuflebis aRkveTa akrZaluli ar aris, 
Tumca eWvgareSea, rom ukidures RonisZiebad gamoiyeneba.289 

garda imisa, rom bavSvis mimarT Tavisuflebis aRkveTa ukidures 
zomad an minimaluri xangrZlivobiT unda iqnes gamoyenebuli, saer-
TaSoriso standartebi saxelmwifoebs avaldebulebs, rom dakavebis 
adgilebis sistema ojaxis wevrebis mimarT Ria iyos, pirobebi bavSvis 
moTxovnebis Sesabamisi, xolo personali bavSvTan urTierTobaSi gad-
amzadebuli.290

7. arasrulwlovanTa marTlmsajulebis procesSi
arasrulwlovnis monawileoba 

amk-s meaTe muxlis Tanaxmad, „1. kanonTan konfliqtSi myof aras-
rulwlovans aqvs arasrulwlovanTa marTlmsajulebis procesSi 
uSualod an/da kanonieri warmomadgenlis meSveobiT monawileobis 
ufleba. mas aqvs agreTve ufleba, mousminon da gaiTvaliswinon misi 
mosazrebebi asakisa da ganviTarebis donis Sesabamisad. 2. kanonTan 
konfliqtSi myofi arasrulwlovnis advokats ufleba aqvs, arasrul-
wlovnis kanonieri warmomadgenlis werilobiTi TanxmobiT, arasrul-
wlovnis nebisgan damoukideblad Seitanos saCivari an uari Tqvas 
masze, Tu es Seesabameba arasrulwlovnis saukeTeso interesebs. 3. 
Tu arasrulwlovnisa da misi kanonieri warmomadgenlis an saproceso 
warmomadgenlis moTxovnebi erTmaneTs ewinaaRmdegeba, upiratesoba 
im moTxovnas eniWeba, romelic metad Seesabameba arasrulwlovnis 

289  SahoviCi, n.v./doeki, i.e./cermateni, J., 2012. gv. 177.
290  igive, gv. 178.
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saukeTeso interesebs. 4. arasrulwlovanTa marTlmsajulebis pro-
cesSi arasrulwlovnis monawileobiT ganxorcielebuli qmedeba unda 
Seesabamebodes misi aRqmisa da gagebis unarebs~.

mocemuli muxli gansazRvravs arasrulwlovanis marTlmsa-
julebis procesSi monawileobis sakiTxs. arasrulwlovans an/da mis 
warmomadgenels ufleba aqvs uSualod miiRos monawileoba marTlm-
sajulebis procesSi, mosmenil iqnes igi da gaTvaliswinebuli iqnes 
bavSvis mosazreba. es ufleba ganmtkicebulia aseve bavSvTa uflebaTa 
konvenciis me-12 muxlSi. saxelmwifos valdebuleba mousminon bavSvs bavS-
vis azris gamoxatvis uflebis aRiarebas efuZneba.291 garemo, romelSic 
bavSvi ganaxorcielebs am uflebas unda iyos wamaxalisebeli, rom igi 
darwmundes mis mimarT keTilganwyobil midgomaSi.292 bavSvis mosmenisa 
da misi mosazrebis gaTvaliswineba pirveli nabijia misi pirovnebis 
seriozulad miRebisken. mxolod amgvari midgomiT (misi pirovnebis 
aRiarebiT) aris SesaZlebeli saxelmwifosa da marTlmsajulebis 
mimarT mozardis uaryofiTi damokidebulebis Secvla.293 

8. arasrulwlovanTa marTlmsajulebis procesis gaWianurebis 
dauSvebloba

 
amk-s meTerTmete muxlis mixedviT, „1. arasrulwlovanTa marTlm-

sajulebis procesi yovelgvari gaumarTlebeli gaWianurebis gareSe 
unda mimdinareobdes. 2. sasamarTlo valdebulia kanonTan konfliqt-
Si myofi arasrulwlovnis saqme prioritetulad ganixilos~.  ger-
manul iuridiul literaturaSi saubaria ara `gaumarTlebel gaWi-
anurebaze~ aramed daCqarebul procesze, 294 Sesabamisad, umjobesia 
ara gaWianurebaze, aramed daCqarebul procesze saubari. miT umetes, 
rom procesis gaumarTlebeli gaWianureba arc srulwlovani bral-
debulis SemTxvevaSi aris misaRebi. daCqarebuli procesis mniSvnelo-
ba (gaWianurebuli procesis uaryofiTi mxare) Semdegi garemoebebis 
gamo aris sayuradRebo:295

•	 gaWianurebuli procesis dros rTuldeba mtkicebulebebis Se-
groveba, xolo daCqarebuli procesis SemTxvevaSi xdeba mtki
cebulebebis swrafi mopoveba;

•	 gaWianurebuli procesis dros izrdeba ganmeorebiTi danaSau-
lis Cadenis albaToba, Tu arasrulwlovanis mimarT aRkveTi 
RonisZiebis saxiT patimroba ar aris Sefardebuli;

•	 gaWianurebuli procesis dros klebulobs Sefardebuli 
sasjelis efeqtianoba;

291  SahoviCi, n.v./doeki, i.e./cermateni, J., 2012. gv. 122.
292  hamiltoni, q., 2011. gv. 40.
293  Ostendorf, H., 2015. S. 62.
294  igive, gv. 65.
295  Ostendorf, H., 2015. S. 65; TumaniSvili, g., 2014. gv. 77, 78.
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•	 gaWianurebuli procesi uaryofiTad aisaxeba mozardis fsiqikaze;
•	 gaWianurebuli procesi ewinaaRmdegeba dazaralebulis sur-

vils.

daCqarebuli procesis dros erTis mxriv aucilebelia kanonTan 
konfliqtSi myofma mozardma kargad gaiTavisos mis mimarT warmodge-
nili braldebis arsi da sazogadoebriv-saxelmwifoebrivi damokide-
buleba da meores mxriv unda moxdes individualuri prevenciis ganx-
orcieleba.296 

mokle procesma unda uzrunvelyos ori sakiTxi: 1) samarTlebrivi 
saxelmwifosTvis aRiarebuli principebis dacva, da 2) kanonTan kon-
fliqtSi myofi konkretuli mozardis resocializacia.

daCqarebuli procesi ar niSnavs saproceso garigebas mozardis 
mimarT. arasrulwlovanTa marTlmsajulebis ganxorcielebis dros 
ar SeiZleba saproceso SeTanxmebis institutis danergva. 

amk-s meTerTmete muxlis meore nawili saubrobs sasamarTloSi 
arasrulwlovani braldebulis saqmis ganxilvis prioritetulobaze. 
sasurveli iqneba ara specializirebuli mosamarTleebis SemoReba 
(amk-s me-17 muxli), aramed arasrulwlovanTa mosamarTlis insti-
tutis SemoReba, romelic mxolod arasrulwlovani braldebulis 
saqmes ganixilavda.

9. arasrulwlovanis nasamarTloba 

amk-s meTormete muxlis mixedviT, „1. arasrulwlovans nasamarT-
loba gaqarwylebulad eTvleba sasjelis moxdisTanave, xolo piro-
biT msjavrdebisas _ gamosacdeli vadis gasvlisTanave. 2. am muxlis 
pirveli nawiliT gaTvaliswinebuli SeRavaTi ar moqmedebs, Tu aras-
rulwlovani kvlav Caidens danaSauls. aseT SemTxvevaSi arasrulw-
lovans nasamarTloba gauqarwyldeba: a) pirobiT msjavrdebisas _ 
gamosacdeli vadis gasvlisTanave; b) Tavisuflebis aRkveTaze ufro 
msubuqi sasjeliT msjavrdebisas _ sasjelis moxdidan 6 Tvis Sem-
deg; g) naklebad mZime danaSaulisaTvis Tavisuflebis aRkveTiT ms-
javrdebisas _ sasjelis moxdidan 1 wlis Semdeg; d) mZime danaSau-
lisaTvis Tavisuflebis aRkveTiT msjavrdebisas _ sasjelis moxdidan 
3 wlis Semdeg; e) gansakuTrebiT mZime danaSaulisaTvis Tavisuflebis 
aRkveTiT msjavrdebisas _ sasjelis moxdidan 5 wlis Semdeg~.

zemoaRniSnuli normis Tanaxmad, Tu arasrulwlovanma pirvelad 
Caidina danaSauli nasamarTloba gaqarwylebulad CaiTvleba sasjelis 
moxdisTanave, xolo Tu saxeze gvaqvs ganmeorebiT danaSaulis Cadena 
nasamarTlobis gaqarwyleba moxdeba zemoaRniSnuli vadis gasvlis 
Semdeg.

296  Ostendorf, H., 2015. S. 64; 



86

sainteresoa, mocemuli muxlis arasrulwlovanTa marTlmsa-
julebis zogadi principebis TavSi arsebobis sakiTxi. nasamarTlobis 
gaqarwylebis sakiTxi ar aris arc konstituciuri principi da arc 
zogadi mniSvnelobis sakiTxi, rom misi zogadi principebis TavSi gan-
Tavseba iyos mizanSewonili sakanonmdeblo teqnikis TvalsazrisiT. es 
aris erTi Cveulebrivi norma, romelic arasrulwlovanis nasamarT-
lobis gaqarwylebis sakiTxs awesrigebs. umjobesia arasrulwlovanis 
nasamarTlobis gaqarwylebis es konkretuli muxli ganTavsdes amk-s 
meSvide karis meToTxmete Tavis bolo muxlad.

SedarebisTvis, sisxlis samarTlis kodeqsSi nasamarTlobis Ses-
axeb 79-e muxli ganTavsebulia meTxuTmete TavSi _ amnistia, Sewy-
aleba, nasamarTloba.

10. arasrulwlovanis piradi cxovrebis daculoba 

amk-s mecamete muxlis mixedviT, „1. arasrulwlovnis piradi 
cxovrebis daculoba uzrunvelyofilia arasrulwlovanTa marTlmsa-
julebis procesis nebismier stadiaze. 2. arasrulwlovnis nasamarT-
lobisa da administraciuli pasuxismgeblobis Sesaxeb informacia 
sajaro ar aris. dauSvebelia arasrulwlovnis personaluri monace-
mebis gamJRavneba da gamoqveyneba, garda „personalur monacemTa dac-
vis Sesaxeb~ saqarTvelos kanoniT gaTvaliswinebuli SemTxvevebisa~.

piradi cxovrebis xelSeuxebloba saqarTvelos konstituciis me-
20 muxliT gaTvaliswiebuli uflebaa. es sakiTxi aseve gaTvaliswine-
bulia adamianis uflebaTa sayovelTao deklaraciis me-12 muxlSi, 
bavSvTa uflebaTa konvenciis me-16 muxlSi.  

piradi cxovrebis xelSeuxeblobis ganmartebisas saqarTvelos sa-
konstitucio sasamarTlom aRniSna, rom `kanonmdebloba unda Seiqm-
nas socialuri Tanacxovrebis xelSewyobisa da SenarCunebis gaT-
valiswinebiT, Tumca im savaldebulo pirobiT, rom daculi iqneba 
TiToeuli pirovnebis TviTmyofadoba~.297 aRniSnuli pirvel rigSi, 
gulisxmobs pirovnebis Tavisufali ganviTarebis xelisSemSleli 
garemoebebis, SezRudvebis aRkveTas.298 

arasrulwlovanTa marTlmsajulebis konteqstSi piradi cxovrebis 
xelSeuxeblobis sakiTxi moicavs or mniSvnelovan komponents: 1) sax-
elmwifom ar dauSvas kanonTan konfliqtSi myofi bavSvis Sesaxeb is-
eTi xasiaTis informaciis gavrceleba, romelic mis identificire-
bas gamoiwvevs;299 2) satelevizio reportaJebis dros ar unda iyos 
mozardis garegnuli identifikaciis SesaZlebloba, vinaidan `damna-

297  eremaZe, q., 2013. gv. 18.
298  tuRuSi, T./burjanaZe, g./mSvenieraZe, g./gociriZe, g./menabde, v., 2013. 
gv. 189.
299  SahoviCi, n.v./doeki, i.e./cermateni, J., 2012. gv. 166.
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Saved identificirebuli~ mozardis sazogadoebaSi inegracias da re-
socializacias SeeSleba xeli.300

piradi cxovrebis xelSeuxeblobis ufleba mWidro kavSirSia iseT 
uflebebTan, rogoricaa identobis SenarCunebis, udanaSaulobis 
prezumfciis,301 bavSvis WeSmariti interesis an bavSvis Rirsebisa da 
xelSeuvalobis dacvis ufleba, „es ki bavSvis janmrTeli emociuri, 
sulieri da fizikuri ganviTarebis ZiriTadi elementebia~.302

11. arasrulwlovanisadmi individualuri midgoma

amk-s meToTxmete muxlis mixedviT, „1. arasrulwlovnis mimarT 
gadawyvetilebis miRebisas gaiTvaliswineba misi individualuri maxa-
siaTeblebi: asaki, ganviTarebis done, cxovrebis, aRzrdisa da ganvi-
Tarebis pirobebi, ganaTleba, janmrTelobis mdgomareoba, ojaxuri 
viTareba da sxva garemoebebi, romlebic arasrulwlovnis xasiaTisa 
da qcevis Taviseburebebis Sefasebis da misi saWiroebebis gansaz-
Rvris SesaZleblobas iZleva. 2. arasrulwlovanTa marTlmsajulebis 
procesis nebismier stadiaze procesis mwarmoebeli piri arasrul-
wlovans gansakuTrebuli yuradRebiT unda moepyras~. arasrulw-
lovanisadmi individualuri midgoma pirvel rigSi gulisxmobs, rom 
gadawyvetilebis miRebis dros arasrulwlovanis individualuri 
prevencia unda iqnes gaTvaliswinebuli. miRebuli gadawyvetileba 
mxolod konkretul braldebul/msjavrdebul pirs unda exebodes. 
am gadawyvetilebis „gavrcelebis~ mcdeloba aris zogadi prevencia 
(Generalprävention), rac arasrulwlovanTa marTlmsajulebaSi dauSve-
belia.303 arasrulwlovanisadmi individualuri midgoma aseve gulisx-
mobs arasrulwlovani braldebulis-msjavrdebulis seriozulad aR-
qmas marTlmsajulebis procesis dros. es ki Tavis mxriv moiTxovs 
monawile pirebis mxridan mozardebisadmi specifiuri mopyrobis da 
midgomebis codnas.304

arasrulwlovanis WeSmariti interesis matarebeli gadawyvetilebis 
misaRebad aucilebelia amk-s meToTxmete muxlis pirveli nawilis 
CamonaTvalis gaTvaliswineba. danaSauli meted kompleqsuri mov-
lenaa, Sesabamisad, es CamonaTvali ver iqneba amomwuravi, amitom 
gadawyvetilebis miRebis dros unda moxdes yvela im mniSvnelovani 
sakiTxis gaTvaliswineba, romelic kanonTan konfliqtSi myofi mo-

300  SalikaSvili, m., 2014. gv. 101; saqarTvelos konstituciis komentari. Tavi me-
ore. saqarTvelos moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani. 
2013. gv. 98. (muxli 16, gociriZe, e.).
301  TumaniSvili, g., 2014. gv. 80, 81.
302  SahoviCi, n.v./doeki, i.e./cermateni, J., 2012. gv. 167.
303  Ostendorf, H., 2015. S. 60.
304  igive, gv. 62.



88

zardis Sefasebas da mis samomavlo aradanaSaulebriv qcevas uzrun-
velyofs.

danaSaulis gamomwvevi mizezebis Teoriuli safuZvlebi da misi 
gaTvaliswinebac isevea mniSvnelovani, rogorc konkretuli mozar-
dis ojaxuri, socialuri Tu sxva mdgomareoba. kriminaluri prog-
nozi metad rTuli mecnierebaa. igi empiriuli monacemebis analizis 
safuZvelze kriminaluri movlenebisa da procesebis Sesaxeb varauds 
gulisxmobs, romelic amavedros konkretuli sazogadoebis ganviTa-
rebis tendenciebs iTvaliswinebs.305 

„arasapatimro sasjelTa aRsrulebis wesisa da probaciis Ses-
axeb~ saqarTvelos kanonis mesame muxlis Tanaxmad, arasrulwlovan-
Ta marTlmsajulebis kodeqsiT gaTavaliswinebul arasrulwlovanis 
individualur Sefasebas amk-s 27-e muxlis meoTxe nawilis a), b) da 
d) punqtebis SemTxvevaSi uzrunvelyofs arasapatimro sasjelTa da 
probaciis erovnuli saagento, xolo g) da e) punqtebis SemTxvevaSi 
penitenciuri departamenti (amk 27-e muxlis me-6 nawili).

„individualuri Sefasebis angariSis momzadebis meTodologiis, 
wesisa da standartis gansazRvris Sesaxeb“ saqarTvelos iusticiis, 
Sinagan saqmeTa saministrosa da sasjelaRsrulebisa da probaciis 
ministrebis 2016 wlis 15 martis erToblivi #132/#95/#23 brZanebiT 
dadginda: a) ganridebis RonisZiebis gansazRvrisas individualuri Se-
fasebis angariSis momzadebis meTodologia, wesi da standarti (da-
narTi #1); b) sasjelis daniSvnisas individualuri Sefasebis anga-
riSis momzadebis meTodologia, wesi da standarti (danarTi #2); g) 
sapatimro sasjelis individualuri dagegmvisas individualuri Se-
fasebis angariSis momzadebis meTodologia, wesi da standarti (da-
narTi #3); d) arasapatimro sasjelis aRsrulebisas individualuri 
Sefasebis angariSis momzadebis meTodologia, wesi da standarti (da-
narTi #4); e) pirobiT vadamde gaTavisuflebis sakiTxis ganxilvisas 
individualuri Sefasebis angariSis momzadebis meTodologia, wesi da 
standarti (danarTi #5).

12. arasrulwlovanis saproceso uflebebi

amk-s meTxuTmete muxlis mixedviT, „1. sisxlis samarTlis saq-
mis warmoebis nebismier stadiaze arasrulwlovani braldebuli/
msjavrdebuli/gamarTlebuli da dazaralebuli sargebloben ufaso 
iuridiuli daxmarebis uflebiT. sisxlis samarTlis saqmis warmoe-
bis nebismier stadiaze arasrulwlovan mowmes am uflebiT SeuZlia 
isargeblos, Tu igi gadaxdisuunaroa. 2. sisxlis samarTlis saqmis 
warmoebis nebismier stadiaze arasrulwlovani sargeblobs agreTve 
Semdegi uflebebiT: a) misi ganviTarebis Sesatyvisi formiT infor-

305  SalikaSvili, m./CixlaZe, d. 2013. gv. 13.
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maciis miRebis uflebiT; b) Tarjimnis momsaxurebis ufasod miRebis 
uflebiT _ misi miRebis saWiroebis SemTxvevaSi; g) kanonieri war-
momadgenlis an saproceso warmomadgenlis Tanxlebis uflebiT; d) 
sakonsulo daxmarebis miRebis uflebiT; e) saqarTvelos kanonmde-
blobiT gaTvaliswinebuli sxva uflebebiT~.

zemoaRniSnuli saproceso uflebebidan sayuradReboa erTi _ 
ufaso iuridiuli daxmarebis ufleba. amk-s me-15 muxlis pirveli, 
23-e muxlis pirveli da 52-e muxlis mecxre nawilis CanaweriT, ufaso 
iuridiuli daxmarebis ufleba aqvs mxolod braldebul, msjavrde-
bul, gamarTlebul da dazaralebul arasrulwlovans. mowme aras-
rulwlovans es ufleba ar gaaCnia. mas SeuZlia am uflebiT sarge-
bloba Tu igi gadaxdisuunaroa. 

arasrulwlovani SesaZlebelia arc daikiTxos Tavdapirvelad ro-
gorc mowme, aramed gamoikiTxos.

dRes arsebuli mdgomareobiT xdeba piris mowmed gamokiTxva (sssk 
113-e muxli) da Semdeg misTvis bralis wardgena. gadaxdisunarian 
arasrulwlovan mowmes amk-s me-15-e, 23-e da 52-e muxlebis Canawere-
biT SesaZlebelia hyavdes mxolod kanonieri warmomadgneli da ara 
advokati. aseTi arasrulwlovani mowmisgan gamomZiebeli (prokuro-
ri) miiRebs misTvis sasurvel Cvenebas da Semdeg scnobs mas bral-
debulad, anu gamodis rom SesaZlebelia advokatis gareSe moxdes 
mowme, arasrulwlovani potenciuri braldebulis pirveli Cvenebis 
CamorTmeva gamokiTxvis saxiT. kanonieri warmomadgnelis yolas mo-
zardisaTvis aqvs emociuri stabilurobis garantis mniSvneloba, mas 
ar SeuZlia mowme, potenciur braldebul arasrulwlovans samarT-
lebrivi daxmareba gauwios, anu realurad mozardi rCeba iuridiuli 
momsaxurebis gawevis gareSe, ra drosac prokurorisaTvis sasarge-
blo Cvenebis micemis albaToba izrdeba. 

amk-s meTxuTmete muxlis meore nawilSi gaTvaliswinebuli sapro-
ceso uflebebis (da ara marto) mkafio ganmarteba mocemulia am kod-
eqsis mexuTe TavSi _ arasrulwlovanTa marTlmsajulebis procesis 
zogadi wesi _ muxlebi 26-34.


